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Special Education LawsSpecial Education Laws 

Titles and Effective Dates:Titles and Effective Dates:
Individuals with Disabilities Education 
Improvement Act (IDEA) - July 1, 2005( ) y
Article 9, North Carolina’s special education 
law - July 10, 2006
IDEA Regulations – October 13, 2006
NC Policies Governing Services for Children 

ith Di biliti N b 1 2007with Disabilities – November 1, 2007
Class size requirements – July 1, 2008
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Key Changes to Article 9Key Changes to Article 9

Ali d f li ibilit ith f d l f 3 th h 21Aligned age of eligibility with federal ages of 3 through 21;  
Changed 60 day statute of limitation for filing due process 
petition to 1 year;
Changed “Maximum Potential” Language to  “provide full 
educational opportunity to all children with disabilities who 
reside in the state” (aligns with IDEA 2004);reside in the state  (aligns with IDEA 2004);
Removed “pregnant” as a disability category; and
Required LEAs to use their State textbook funds to provide 
t tb k f t d t ith di biliti d t htextbooks for students with disabilities and teacher 
editions for special education teachers.
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D fi i iDefinitions

4NC 1500-2.1 through 2.39



Assistive TechnologyAssistive Technology
Surgically implanted medical devices, orSurgically implanted medical devices, or 
replacement of same (cochlear implant) are 
excluded; and

Mapping, maintenance and replacement of 
cochlear implants are not related servicescochlear implants are not related services.

5
NC 1500-2.2 
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C A d i S bjCore Academic Subjects

Reading/language arts, math, science, 
foreign languages, civics/government, 
economics arts history and geographyeconomics, arts, history, and geography.

6NC 1500-2.6



D l l D lDevelopmental Delay

Children aged 3 through 7.

Children must be reevaluated every 3 
years, or prior to turning 8, or prior to 
hild t i 3rd d hi hchild entering 3rd grade, whichever comes 

first.

7NC 1500-2.4(a)(1), 1500-2.4(b)(4), and 1503-2.4(c)



Elementary and Secondary SchoolsElementary and Secondary Schools

Elementary school means a nonprofit institutional                              
day or residential school, including a public                                      
elementary charter school, that provides                     
l t d ti d t i delementary education, as determined                             

under State law.

Secondary school means a nonprofit institutional day or 
residential school, including a public secondary charter 
school that provides secondary education, as 
determined under State law except that it does notdetermined under State law, except that it does not 
include any education beyond grade 12.

8NC 1500-2.9 and 1500-2.32



Hi hl Q lifi d T hHighly Qualified Teachers

A special education teacher must be highly      
qualified in core academic subjects, if     
he/she is the teacher of record, as defined  
under No Child Left Behind.
Does not apply to private 
school teachers.

9NC 1500-2.14



H l ChildHomeless Children
Children and youth who lack a fixed regularChildren and youth who lack a fixed, regular, 
and adequate nighttime residence, including 
but not limited to:

Sharing the housing of other persons due 
to loss of housing economic hardship or ato loss of housing, economic hardship, or a 
similar reason; or

A primary nighttime residence that is notA primary nighttime residence that is not 
usually used for sleeping, such as a car or 
abandoned building.

10
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N T f A f Di biliNew Terms of Areas of Disability 
Behavioral Emotional Disability is now SeriousBehavioral-Emotional Disability is now Serious 
Emotional Disability.

Mental Disability is now Intellectual Disability 
(mild, moderate, severe).

Change to Other Health Impairment
Now includes Tourette’s syndrome among 
the list of chronic or acute health problems.

11
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PParent

Includes biological, adoptive, foster parent, or 
individual acting in the place of a biological or 
adoptive parent, i.e. grandparent, stepparent 
or other relative.

Th ti f t t i hibit d bTherapeutic foster parent is prohibited by 
law from acting as the parent for 
educational purposes due to conflict ofeducational purposes due to conflict of 
interest.

12NC 1500-2.24



T i i S iTransition Services
Add t bilit t t thAdds accountability components to the 
definition:

Results oriented process;Results-oriented process;
Focus on improving the                                   
academic and functionalacademic and functional                                   
achievement of the child with                                
a disability; and
Facilitate movement from school to post-
secondary education or employment.

13NC 1500-2.37



Early Intervening Services (EIS)Early Intervening Services (EIS)

14

NC 1500-2.8



Early Intervening ServicesEarly Intervening Services

early intervening services to…early intervening services to 
reduce the need to label children 
as disabled in order to addressas disabled in order to address 
the learning and behavioral 

d f h hildneeds of such children…
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Early Intervening Services

Allows the following activities:
Professional developmentp
The provision of:

Educational and behavioral evaluations;;
Services;
Supports; andSupports; and
Scientifically-based literacy instruction.

16

NC 1502-20(b)



Early Intervening Services (EIS)Early Intervening Services (EIS)

For: K 12 with an emphasis on K 3For: K-12 with an emphasis on K-3.
Students not currently identified as disabled.
Th t d t h d dditi l d iThose students who need additional academic 
and behavioral support to succeed in general 
education environment.
Allows child previously identified to receive EIS.

Cannot use more than 15% of federal funds LEA 
receives.

17

NC 1502-20(a)



Early Intervening Services

LEAs with significant 
disproportionality by race anddisproportionality by race and 
ethnicity must use 15% of federal 
funds received for early interveningfunds received for early intervening 
services.

18

NC 1505-3.6



Initial Referral Process & 
Reevaluation Process

19

NC 1503-1 through 3.5



Preschool ServicesPreschool Services

Infant-Toddler Program (Part C of IDEA)                               
personnel must notify the LEA if a                                        
hild i th P t C b li iblchild in the Part C may be eligible                                          

for preschool services (Part B). This notification may 
be as early as 2.3 years, but must be by 2.9 years.y y y y

The IEP for a child transitioning from Part C, who is 
found eligible for Part B, must be developed and 
implemented by the age of 3.

20NC 1501-4.4(b)



Written ReferralWritten Referral

A referral for evaluation must be inA referral for evaluation must be in 
writing.

By parent teacherBy parent, teacher, …

90-day timeline begins when school 
receives the written referral.

90 calendar days from written 
referral to placement decision.

21

referral to placement decision.
NC 1503-2.2(b) and 1503-2.2(c)



Review of Existing Evaluation DataReview of Existing Evaluation Data

The IEP team must review existingThe IEP team must review existing 
evaluation data on the child, including:

Evaluations & information provided by the parents;Evaluations & information provided by the parents; 
Current classroom-based, local, or State 
assessments, and classroom-based observations; 
and 
Observations by teachers and related services 

idproviders.

Review may be conducted without a meeting.

22

If there is a meeting, the parent must be invited.
NC 1503-2.6(a-d)



Review of Existing Evaluation DataReview of Existing Evaluation Data

On the basis of that review, & input from 
the child’s parents the IEP team mustthe child s parents, the IEP team must 
identify what additional data, if any, are 
needed and if the child will beneeded and if the child will be 
evaluated.

23



Ti liTimeline

An initial referral must be completed within 90 
calendar days from receipt of the written referral.
Exceptions to the 90 day Timeline StudentExceptions to the 90-day Timeline Student 
moves to a different LEA during evaluation time 
frame. 

Does not apply if parents and LEA agree on new 
time frame and LEA is making progress toward 
compliance.compliance.

If the parent repeatedly fails or refuses to make the 
student available for the evaluation.

24NC 1503-2.2(c-d)



C f E l iConsent for Evaluation
The LEA must obtain informed writtenThe LEA must obtain informed written 
consent from the parent before evaluating 
the child.

If parents refuse to consent for the 
evaluation or fail to respond to                     p
requests for consent for evaluation, LEAs 
may use due process to seek authority to 
evaluate child.

25NC 1503-1(a)



Mandatory Medication ProhibitionMandatory Medication Prohibition

May not require a child to obtain a 
prescription of a controlled substance as a 
condition of attending school receiving ancondition of attending school, receiving an 
evaluation, or receiving services under the 
IDEA. 
May still share observations of the student’s 
performance or behavior in the classroom or 

h l ith th tschool with the parents.

26NC 1501-14.5



Components of 
Comprehensive Evaluation

Must use a variety of assessment    
tools/strategies.tools/strategies.
NC requires specific assessments 

f h t f di bilitfor each category of disability.
Cannot rely on one test as the sole y

criterion for determining eligibility.

27NC 1503-2.5



EligibilityEligibility

A child is eligible for special educationA child is eligible for special education 
and related services if:

He/she has a disability as defined byHe/she has a disability as defined by 
IDEA and NC Policies;
Th di bilit h d ff tThe disability has an adverse effect 
on educational performance; AND
He/she requires specially designed 
instruction.

28NC 1503-2.7



Eli ibiliEligibility

Child may not be eligible if the 
determinant factor is :

He/she has not received appropriate 
instruction in reading;

He/she has not received appropriate 
instruction in math; or

Has limited English proficiency.

29



SLD Eli ibiliSLD Eligibility
Use of severe discrepancy not required;Use of severe discrepancy not required;

May use a process based on the child’s response 
to scientific research based interventionsto scientific, research-based interventions.

DPI is providing extensive training for schools in Response to 
Instruction (RtI). 

Full implementation takes time.

If a child found eligible through RtI moves to a 
new school in NC that uses the discrepancy 
analysis, the child does not need a reevaluation 
for sole purpose of determining eligibility using a

30

for sole purpose of determining eligibility using a 
discrepancy.

NC 1503-2.7 and 1503-3.5



Next StepsNext Steps

If child is eligible IEP team develops IEP;If child is eligible, IEP team develops IEP;

D i i t l i i l d tiDecision to place in special education 
documented on prior written notice; and

Parent must give informed consent for g
services to begin.

31



C f S iConsent for Services
Informed parental consent must be obtainedInformed parental consent must be obtained 
before services begin.
LEAs may not use due process or mediation to y p
provide initial services if parents fail to respond or 
refuse to give consent for services.
If parents refuse consent for services the LEAIf parents refuse consent for services, the LEA 
will not be considered to have failed to provide 
FAPE to the child.
Note: Related services are only provided to 
students who receive special education services.

32NC 1503-1(b)



R i f CRevocation of Consent

Parent understands that the granting of 
consent is voluntary and may be revoked at 
any time.

Issue of revocation remains unresolved 
awaiting OSEP guidance.

If a parent revokes consent, that revocation is p ,
not retroactive.

33NC 1500-2.5(c)(1)



R l i PReevaluation Process

Ree al ation is a process and does notReevaluation is a process and does not 
necessarily mean testing will occur.
M t thMay occur not more than once a year, 
unless parent and school agree otherwise.

Must occur at least once every three years.

If IEP team members conclude no additional 
assessments are needed, parent may still 
request and child will receive an evaluation.

34NC 1503-2.4 and 1503-2.6



N L Eli iblNo Longer Eligible

Reevaluation is required before determining the 
child does not have a disability unless the 
h i li ibilit i d tchange in eligibility is due to:

Graduating with a regular high                          
h l di lschool diploma; or

Reaching maximum age for eligibility (22).

35NC 150.-2.6(e)



Individualized Education ProgramIndividualized Education Program

36NC 1503-4.4 – 1503-5.1



IEP T M b hiIEP Team Membership

Requires that the IEP team include:
Not less than 1 general education teacher; 
Not less than 1 special education teacher; 
LEA representative; 
Parent; 
Person who can interpret evaluation data; and 
Child as appropriate.

37

pp p

NC 1503-4.2(a)



IEP T M b hiIEP Team Membership

Parents and LEA may jointly excuse an IEP team 
member from attending the IEP team meeting 

h th f th i l l t d iwhen the area of the curriculum or related services 
is NOT being modified or discussed.

Excusal agreement must be in writing and include 
parental consent.

Each LEA may develop its own procedures 
regarding the excusal of a mandatory member.

38NC 1503-4.2(e)(1)



IEP T M b hiIEP Team Membership

Parents and LEA ma jointl e c se an IEPParents and LEA may jointly excuse an IEP 
team member from attending the IEP team 
meeting when the area of the curriculum ormeeting when the area of the curriculum or 
related services IS being modified or discussed.

Excusal must be in writing and include parentExcusal must be in writing and include parent 
consent.

The member shall submit his/her input to theThe member shall submit his/her input to the 
team members in writing prior to the meeting.

39NC 1503-4.2(e)(2)



IEP T M b hiIEP Team Membership
IEP may be amended after the annual IEP meeting y g
without scheduling another meeting, if the parents 
and the LEA agree in writing.

The IEP can be amended, rather than completely 
redrafted.

fIf the current IEP is amended, the changes must be 
documented in writing.

A i d ith th d t i t dA revised copy, with the amendments incorporated, 
must be provided to the parent.
Note: If any team member contemplates significant changes it is

40

Note:  If any team member contemplates significant changes, it is 
better to hold an IEP meeting with the full team.

NC 1503-5.1(a)(4) and 1503-5.1(a)(6)



Other ParticipantsOther Participants
When transitioning from Part C to Part B, the LEA g
must invite the Part C coordinator or other 
representative to the IEP meeting upon parent 
request.q
During the year a student turns 14, and every year 
after the age of 14, if the purpose of the IEP meeting 
is to consider postsecondary goals/transitionis to consider postsecondary goals/transition 
services, the student must be invited.
To invite a representative of any participating agency 
that is likely to be responsible for providing or payingthat is likely to be responsible for providing or paying 
for transition services, the LEA must obtain parental 
consent or consent from the student if he/she has 
reached the age of majority (18)

41

reached the age of majority (18).

NC 1503-4.2(f), 1503-4.2(b)(1-2), and 1503-4.2(b)(3)



IEP T M iIEP Team Meetings
IEP ti b h ld b i lt tIEP meetings may be held by using alternate 
means such as video conference or conference 
telephone call if the parent and LEA agree.g

42NC 1503-4.3(c)



IEP CIEP Content

Must include a statement of present levels of 
academic achievement, and functional 

f dperformance; and
Must include measurable annual goals.

43NC 1503-4.1(a)(1), 1503-4.1(a)(2)(i)



IEP CIEP Content

Requires benchmarks or short-term objectives for 
children with disabilities taking alternate 

t li d t lt t hi tassessments aligned to alternate achievement 
standards.

The LEA or IEP Team may choose to use 
benchmarks or short-term objectives for all 
children with disabilitieschildren with disabilities.

44NC 1503-4.1(a)(2)(ii)



IEP Content
A d ti /A tAccommodations/Assessments

M st incl de a statement of anMust include a statement of any 
individual appropriate accommodations 
that are necessary to measure thethat are necessary to measure the 
academic achievement and functional 
performance of the child on statewide p
and district-wide assessments.

45NC 1503-4.1(a)(4) and 1503-4.1(a)(6)(i)



IEP Content
Al AAlternate Assessments

If the IEP team determines the child shall takeIf the IEP team determines the child shall take 
an alternate assessment, must include:

A statement telling why the child cannotA statement telling why the child cannot 
participate in the regular assessment (with or 
without appropriate accommodations) and 
Why the alternate assessment selected is 
appropriate for the child.

LEA id l fLEAs must provide alternate assessments for 
any district-wide assessments.

461503-4.1(a)(6)(ii)



S d T i iSecondary Transition

Th IEP i l d fThe IEP must include a statement of 
appropriate measurable postsecondary goals
based upon age appropriate transition p g pp p
assessments. 
The assessments must be related to training, 
ed cation emplo ment and hereeducation, employment, and, where 
appropriate, independent living skills, and the 
transition services (including courses of study) 

d d t i t th t d t i hi thneeded to assist the student in reaching those 
goals. 

471503-4.1(b)



S f P fSummary of Performance
Prior to the student’s graduating orPrior to the student s graduating or 
exceeding the age of eligibility:

LEA must provide the student with aLEA must provide the student with a 
summary of the student’s academic 
achievement and functional performance, 
including recommendations on how toincluding recommendations on how to 
assist the student in meeting 
postsecondary goals.

48

NC 1503-2.6(e)(3)



T f i hi STransfers within State

If a child with a disability transfers from one 
LEA to another in the same state within the 

h l th LEA h ll idsame school year, the new LEA shall provide 
comparable services, in consultation with the 
parents until the new LEA either adopts theparents, until the new LEA either adopts the 
previous IEP or develops a new one. 

491503-4.4(e)



T f f h STransfers from another State
If a child with a disability transfers to y
another state within the same school 
year, the new LEA shall provide 
comparable services in consultation withcomparable services, in consultation with 
the parents, until the new LEA conducts 
a new evaluation, if necessary, and , y,
develops a new IEP. 

If a new evaluation is necessary, it is 
considered an initial referral and theconsidered an initial referral and the          
new LEA must complete the            
evaluation within the state’s           

50

established timeline.
1503-4.4(f)



S d R dStudent Records

Requires that the new LEA take 
reasonable steps to promptly obtain the 
child’s records and the old LEA take 
reasonable steps to promptly respond to 
those requests.

511503-4.4(g)



Facilitated IEP MeetingsFacilitated IEP Meetings

Facilitation is a process tili ing an impartialFacilitation is a process utilizing an impartial, 
neutral facilitator to assist members of the 
IEP team in communicating effectivelyIEP team in communicating effectively.
Facilitation is not required by law; it is a 
service provided to parents and LEAs by DPI.p p y
The request form may be downloaded from 
DPI’s website or obtained from the LEA.

Pl id 7 10 d ti i tPlease provide 7-10 days notice prior to a 
scheduled meeting.

52



Facilitation Data
Success = Full or Partial Consensus

FIEP Meeting Results

75%150

FIEP Meeting Results
Success = Full or Partial Consensus
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Full Consensus 78 121 56

7/1/05-6/30/06 7/1/06-6/30/07 7/1/07-3/19/08

Number

Full Consensus

Partial Consensus 19 39 14

No Consensus 3 2 1
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Procedural SafeguardsProcedural Safeguards

54

NC 1504-1.1 through 2.9



H db k P ’ Ri hHandbook on Parents’ Rights
LEAs are responsible for providing the Handbook onLEAs are responsible for providing the Handbook on 
Parents’ Rights or Procedural Safeguards to parents 
once a school year and at:

Initial referral for evaluation;Initial referral for evaluation;
Upon parent request for an additional copy; 
Upon receipt of the first state complaint or first dueUpon receipt of the first state complaint or first due 
process petition for a hearing within the school year; 
In accordance with discipline removals that constitute 

h i l t da change in placement; and
Upon any revision.

LEA ma place a c rrent cop of the proced ral
55

LEA may place a current copy of the procedural 
safeguards on its internet website.

1504-1.5



El i M ilElectronic Mail

Parents may ask to receive notices through 
email, if the LEA makes such an option 

il blavailable. 
Prior written notice;

fProcedural safeguards; and 
Due process petition.

561504-1.6



Independent Educational EvaluationIndependent Educational Evaluation

Parent is entitled to request one (1) 
independent educational evaluation (IEE), at 
public expense each time the LEA conducts anpublic expense, each time the LEA conducts an 
evaluation with which the parent disagrees.

571504-1.3



Prior Written NoticePrior Written Notice

Must give to parent before changing or refusing to g p g g g
change child’s identification, evaluation, educational 
placement, or provision of FAPE.
M t d ib d ti ( ) j t d ti ( )Must describe proposed action(s), rejected action(s) 
and explain why for each.
Must describe other option(s) considered, rejectedMust describe other option(s) considered, rejected 
and why rejected.
Must describe each source of data used as the basis 
f th d i i ( )of the decision(s).

Must inform parent of procedural safeguards and 
timeline for statute of limitations (1 year).

58

timeline for statute of limitations (1 year).

1504-1.4



A i f SAppointment of Surrogates

Biological parent(s) must be invited to IEP meetings 
unless there is a court order terminating parental rights 
or the right to make educational decisions for studentor the right to make educational decisions for student.

If unable to locate parent(s), LEA must appoint a 
surrogate parent.g p

The surrogate shall not be an employee of DPI, the 
LEA, or any other agency that is involved in the 
education or care of the child, (such as DSS, 
therapeutic foster parent).

591504-1.20



Transfer of Parental Rights at 
Age of Majority

All rights transfer to the                     
student at age 18, unless:

Student is declared legally incompetent;Student is declared legally incompetent;
Student designates, in writing, by power of attorney 
or similar legal document, another competent adult; 
oror
Student is certified as unable to provide informed 
consent (two professionals based on exam or 
i t i tif i iti )

60

interview certify in writing).

1504-1.21



F l W i C l iFormal Written Complaint
A formal written complaint may be filed forA formal written complaint may be filed for 
procedural violations occurring within one 
calendar year from the date DPI receives the 
complaint.

A report will be issued within 60 days of p y
receipt of the letter of complaint. If a violation 
is found, a corrective action plan will be 
included.

611501-10.1-10.3



Complaint DataComplaint Data
Formal Written Complaints

7/1/04-6/30/05 7/1/05-6/30/06 7/1/06-6/30/07

109

70
100

120

63 70 66

45 48 49
35 33 3340

60

80

Number

17
10 15

33

10 5 9

33
13 13

0

20

40

62

0
Filed Investigated Compliant Noncompliant Withdrawn Insufficient



S i l Ed i M di iSpecial Education Mediation

Mediation is a voluntary process in which a 
neutral third party assists the parents and LEA 
i l i di t i thin resolving any disagreement concerning the 
child's identification, evaluation, program or 
placementplacement.

May be used for early resolution of a formal 
state complaint or a petition for a due processstate complaint or a petition for a due process 
hearing.

631504-1.7



M di i AMediation Agreements

Mediation agreements must:
Be in writing, signed by both parent and LEA 
representative;

Include a clause that discussions during mediation 
remain confidential and are not to be used as 
evidence in subsequent due process hearings or 
court actions; andcourt actions; and 

Be enforceable in any state or federal court, or 
through a state complaint investigation

64

through a state complaint investigation.

1504-1.7



Mediation DataMediation Data
Mediation Cases

129 116 110140

7/1/04-6/30/05 7/1/05-6/30/06 7/1/06-6/30/07

110

76
62 64

100

120

140

62 59 64

44 49

12 18
10

26 27 15 28 26
36

40

60

80
Number

12 10

0

20

Total Requests Mediation Held Agreement No Agreement Declined Withdrawn

65



Statute of Limitations for Filing 
Due Process Petition

North Carolina law:North Carolina law: 
One (1) year limit from when the parent or LEA 
knew or should have known of the allegedknew or should have known of the alleged 
violation to file the request for a due process 
hearing. 

The one (1) year timeline does not apply if:
The parent was prevented from filing because the  
LEA i t d th t it h d l d th blLEA misrepresented that it had resolved the problem; 
or 
The LEA withheld information to which the parent had 

66

e t e d o at o to c t e pa e t ad
a right under Part B of the IDEA.

1504-1.8



D P P i iDue Process Petition

Either party requesting a due process hearing must 
file a written petition, which contains these required 
componentscomponents: 

Student’s name, 
St d t’ dd f idStudent’s address of residence, 
School the student attends, 
Th i d IDEA dThe issues under IDEA, and 
The resolution sought.

671504-1.9(a-b)



Due Process TimelinesDue Process Timelines
Begins on date petition is filed with LEA or 
parent.
10 days for LEA to send a Prior Written Notice 
if not already given or sent to parent.y g p
15 days for resolution meeting.
15 days from receipt of petition to file notice of 
insufficiencyinsufficiency.

5 days for ALJ ruling on sufficiency.
Amended petition restarts timeline.

30 days for resolution before 45-day timeline 
begins
Hearing completed and written decision issued

68

Hearing completed and written decision issued 
within 45 days after 30-day resolution period.



R l i S iResolution Session
Prior to the due process hearing and within 15Prior to the due process hearing, and within 15 
days of receipt of the hearing request, the LEA 
must convene a meeting with the parent and 

l t b f th IEP Trelevant members of the IEP Team.
Meeting must include someone from the LEA 
with decision making authority on behalf of thewith decision-making authority on behalf of the 
LEA.
LEA may not bring an attorney unless theLEA may not bring an attorney unless the 
parent brings an attorney.

691504-1.11



R l i S iResolution Session
B th ti i iti t i thBoth parties may agree in writing to waive the 
meeting and agree to use mediation.
If the parent does not participate in a resolutionIf the parent does not participate in a resolution 
session when the parties have not agreed to 
waive it, the LEA may ask the hearing officer to , y g
dismiss the case.
If the LEA does not offer a resolution session, 
parent may ask hearing officer to convene the 
hearing.

701504-1.11



R l i S iResolution Session

If there is resolution, the parties execute a 
written, signed document that is enforceable in 
t t f d l t th h th St tstate or federal court, or through the State 

complaint process.

A party can void a written agreement within 3 
business days of the agreement’s execution.

711504-1.11



R l i S iResolution Session

If the LEA has not resolved the complaint to 
the satisfaction of the parents within 30 days

f i t f th h i t th 45of receipt of the hearing request, the 45 
calendar day timeline for the hearing process 
beginsbegins.

721504-1.11



A li H i D i iAppealing Hearing Decisions
The NC Policies and statutes apply: pp y

A 30-day timeline for appealing a due process 
decision to the State Department of Public p
Instruction.  
A Hearing Review Officer will be assigned to g g
review the documents in the case and issue a 
written decision within 30 days. 
A 30-day timeline for appealing a Hearing 
Review Officer’s decision to Federal District 
Court or State court

73

Court or State court.

1504-1.15



A ’ FAttorney’s Fees
Courts may award attorney’s fees against theCourts may award attorney s fees against the 
parent’s attorney if the case was frivolous, 
unreasonable or without foundation or was 
presented for any improper purpose such as topresented for any improper purpose, such as to 
harass, to cause unnecessary delay, or to 
needlessly increase the costs of litigation.
C t d tt ’ f i t thCourts may award attorney’s fees against the 
parent’s attorney or the parent for filing a petition to 
harass, cause unnecessary delay or needlessly 
i th t f liti tiincrease the cost of litigation.
Courts may not award attorney’s fees for the 
resolution session meeting or mediation.
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resolution session meeting or mediation.

1504-1.18



Child’s Placement During HearingChild s Placement During Hearing

Except for hearings for disciplinary changesExcept for hearings for disciplinary changes 
of placement, during the pendency of any 
administrative or judicial proceeding, the child 
involved in the hearing must remain in his or 
her current educational placement (stay-put) 

l th LEA d th t f th hildunless the LEA and the parents of the child 
agree otherwise.

751504-1.19



DisciplineDiscipline

761504-2.1 - 1504-2.9



“Change in Placement” DefinedChange in Placement  Defined

A removal for more than 10 consecutiveA removal for more than 10 consecutive 
schools days; or
A series of removals that constitute a pattern p
because:

Total number of removals are more than 10 
school days; 
Behavior is similar to previous incidents; and 
Length and proximity of the removals to one 
another.

771504-2.7



C id U i CiConsider Unique Circumstances

School personnel may consider any unique 
circumstances on a case-by-case basis when 
deciding to order a change in placement for adeciding to order a change in placement for a 
child violating a school conduct code.

NC P li i Sh ld id fNC Policies: Should consider area of 
disability, functioning level, intent of 
behavior and other relevant factorsbehavior, and other relevant factors
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1504-2.1(a)



M if i D i iManifestation Determination

Causation Standard – The behavior was 
caused by the disability: 

If the behavior had a direct or substantial 
relationship to the disability; or 

If the behavior was the direct result of the 
failure to implement the IEP

791504-2.1(e)



M if i D i iManifestation Determination

If the behavior is a manifestation of the child’s 
disability:

IEP team must conduct a functional behavioral 
assessment (FBA) and develop a behavioral 
intervention plan (BIP)  for the child, or review 
an existing plan and modify it as necessary to 
address the specific behavioraddress the specific behavior.

801504-2.1(e-f)



M if i D i iManifestation Determination

If the behavior is a manifestation, the child is 
returned to the pre-discipline placement, 
unless the parent and LEA agree otherwise. 

If the school decides to change placement, 
parent may request mediation or due 
process.

811504-2.1(e-f)



M if i D i iManifestation Determination
If th b h i i t if t ti f thIf the behavior is not a manifestation of the 
student’s disability, the LEA must:

Provide educational services;Provide educational services;
General education curriculum;

IEP annual goals; and

Behavioral intervention services.

Conduct a functional behavioral assessment (FBA) 
d d l b h i l i t ti l (BIP) fand develop a behavioral intervention plan (BIP)  for 

the child, or review an existing plan and modify it as 
necessary to address the specific behavior.

821504-2.1(c-d)



Services During RemovalsServices During Removals

If not a change in placement:If not a change in placement: 
School personnel, in consultation with at least one of 
the child’s teachers, determine the extent to which 
ser ices are neededservices are needed. 

If change in placement:
The LEA must give parent notice that removal is aThe LEA must give parent notice that removal is a 
change in placement, including procedural 
safeguards.
The child’s IEP Team determines servicesThe child s IEP Team determines services.
The IEP Team determines the interim alternative 
educational setting (IAES).

831504-2.1(d)



45-School Day Removal45-School Day Removal
School officials may remove a student with a disabilitySchool officials may remove a student with a disability 
to an interim alternative educational setting for up to 45 
school days regardless of manifestation determination if 
the incident involves drugs weapons or serious bodilythe incident involves drugs, weapons, or serious bodily 
injury.
Serious bodily injury means bodily injury that 
i linvolves:

A substantial risk of death;
Extreme physical pain;Extreme physical pain; 
Protracted and obvious disfigurement; or
Protracted loss or impairment of a function of a 

84

p
bodily member, organ or faculty.

1504-2.1(g) and 1504-2.1(i)



Homebound Placement for 
Disciplinary Purposes

The IEP team must meet monthly  

to review the appropriateness of 

th h b d l tthe homebound placement.

851504-2.9



B i f P i K l dBasis of Prior Knowledge
LEA had prior knowledge that a child is a childLEA had prior knowledge that a child is a child 
with a disability if, before the behavior that 
precipitated that disciplinary action occurred, the:  

Parent expressed concerns in writing to an 
administrator or teacher;
Parent requested an evaluation of the child inParent requested an evaluation of the child in 
writing; or
Teacher or other school or LEA personnel p
expressed  to an administrator specific 
concerns about a pattern of behavior 
demonstrated.

861504-2.5



E ti t P i K l dException to Prior Knowledge

LEA did not have prior knowledge if:
The parent has not allowed a previous evaluation 
of the student or has refused special education 
services; or 

The student has been evaluated and determined 
ineligible for special education and related 
servicesservices.

871504-2.5(c)



Expedited Hearing Timelines for 
Di i li IDisciplinary Issues

Adds a provision for due process hearings toAdds a provision for due process hearings to 
contest manifestation determination and 
disciplinary actions.

15 day resolution period.

Hearing must occur within 20 school days of theHearing must occur within 20 school days of the 
request for the hearing.  

The hearing officer’s written decision must beThe hearing officer s written decision must be 
issued within 10 school days after the hearing. 

881504-2.3



S PStay-Put

Due process hearings to contest disciplinary 
actions.

The student remains in the discipline setting 
pending the hearing officer’s decision or the 
expiration of the removal time whichever occursexpiration of the removal time, whichever occurs 
first, unless  the parent and LEA agree otherwise. 

891504-2.4



Parentally-Placed in 
Private Schools

901501-6.1 – 1501-6.15



Child Fi d & P i S h lChild Find & Private Schools

Adds requirements that LEA must: 
C d t th h d l t hildConduct a thorough and complete child 
find process. 
Keep records on the number of childrenKeep records on the number of children 
evaluated and the number found eligible.

911501-6.2



Private SchoolsPrivate Schools

No individual right to services.
Equitable participation based on timely andEquitable participation based on timely and 
meaningful consultation affirmed in writing.
Proportionate share of funds spent or carriedProportionate share of funds spent or carried 
over.
A services plan, not an IEP.A services plan, not an IEP.

921501-6.8(a), 1501-6.5, 1501-6.3(b), and 1501-6.9(b)



P i t S h lPrivate Schools

The LEA where the private school is located is 
responsible for child find.

The parent may request an evaluation from 
either the LEA of residence or the LEA in 
which the private school is locatedwhich the private school is located.

The LEA where the private school is located is 
responsible for the provision of services.p p

931501-6.2(a), 1501-6.3(a), and 1501-6.10



P i S h lPrivate Schools

Clarifies that preschool children with disabilities 
aged 3-5 can be considered parentally-placed 
hild if th i t h l i id dchildren if the private school is considered an 

elementary school.

Clarifies that private school personnel do not 
have to meet the HQT requirements.

941501-6.4(a)(2) and 1500-2.14(h)



Private Schools

Requires informed consent for disclosure 
f ll id tifi bl i f tiof personally identifiable information 

between the LEA of the parent’s 
residence and the LEA where the privateresidence and the LEA where the private 
school is located.

951505-2.13(b)(3)



Consultants for Dispute ResolutionConsultants for Dispute Resolution
Kate Neale  (919) 807-3979   kneale@dpi.state.nc.us

Mediation & State Complaints

Lynn Smith (919) 807-3978   lsmith@dpi.state.nc.us
Due Process & State Complaints

Pollye Pruitt (919) 807-4024   ppruitt@dpi.state.nc.usy ( ) pp @ p
Facilitation & State Complaints

Fax (919) 807-3755 ( )

http://www.ncpublicschools.org/ec/policy
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http://idea.ed.gov/explore/home


